WASH NGTON GANTY, UTAH ET AL
| BLA 95-291, 95-292, 95-293 Deci ded March 4, 1999

Appeal s froma FHnal Legislative Enwironnental |npact S atenent issued
by the Arizona Sate (fice, Bureau of Land Managenent, recommendi ng, in
part, WId and Scenic Rver study status for the Mrgin R ver.

Appeal s di sm ssed.

1. Admnistrati ve Procedure: Admnistrati ve Revi ew-Ril es
of Practice: Appeals: Sanding to Appeal

To have standing for review by the Board of Land
Appeal s an appel | ant nust have participated i n Bureau
of Land Managenent deci si onmaking prior to issuance of
t he deci sion sought to be revi ewed and nust have been
adversely affected by the decision. Even though an
appel l ant nay be adversely affected by deci si onnaki ng,
it lacks standing to appeal if it is not a party to
the case.

2.  Admnistrative Procedure: Administrative Review-
Appeal s: Jurisdiction--Board of Land Appeal s--Ril es
of Practice: Appeals: Jurisdiction

The Board has no jurisdiction over appeal s fromthe
issuance of an FLHS but only over actions

i npl enenting a record of decision based upon the HS
An FLB S whi ch nerely recommends i ncl usion of the
Mirgin Rver as a Sudy Rver wthin the WId and
Scenic Rver Systemand is prelimnary to a decision by
the Secretary and then by the Gongress to include or
not include the river as a Sudy Rver is not subject
to admnistrative review by the Board of Land Appeal s
because actions described therein are not actions

i npl enenting a final decision subject to the Board s
revi ew
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APPEARANCES Barbara Helle, Esg., . George, Wah, for Appellants
Véshi ngton Gounty Vdter Gonservation DO strict and Véshi ngton Gounty,
Uah; Mchael M Quealy, Esq., Assistant Attorney General, Salt Lake
dty, UWah, for Appellant Sate of Wah; Catherine Verberg, Esq., dfice
of the Regional Solicitor, Salt Lake dty, Wah, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Véshi ngton Gounty, Wah (1BLA 95-291), Wéshi ngton Gounty Vét er
onservancy Dstrict (VDD (IBLA 95-292), and the Sate of Wah (IBLA 95-
293) (collectively Appell ants) have appeal ed fromthe Arizona Sate dfice,
Bureau of Land Managenent (BLM, recommendation that the Virgin Rver be
designated as a Sudy Rver under the WId and Scenic Rver Act (VERY,

16 US C 8§ 1271 (1994). This recomnmendation is set out in the Decenber
1994 Arizona Satew de WId and Scenic Rvers FHnal Legislative
Environnental Inpact Satenent (FLHS). As the issues raised are
identical, the cases have been consol i dated on appeal .

The Decenber 1994 FHLH S examined the suitability of 20 Arizona
rivers for designation in the National WIld and Scenic R vers System
(NVERS) by anal yzing the environnental inpacts of inplenenting four
alternatives, including a proposed or recormended al ternative and a
no-action alternative, and recommended Congressi onal designation of
river areas deened suitable in that system

The R vers Appendi x (Appendi x) to the FLE S incl udes a revi ew of
the Mrgin Wid and Scenic Sudy Area as one of its 20 Arizona rivers case
studies. See Appendix at 643. Specific portions of the Mrgin Rver had
been identified in the Arizona Srip Resource Managenent A an (1991) (RW)
as eligible for further study in the wld and scenic river eval uation
process. The purpose of the FLHS review of the Mrgin Rver was to
determine the suitability of the previously identified portions of the
river wthin Arizona for further study under the VBRA and to recommend
t hose portions deened suitable to Gongress for that purpose. (Appendi x at
649.)

The recommended al ternative concerning the Mrgin R ver determned
that the study area was suitable for inclusionin the NVBRS, and
recommended its designation as a Sudy R ver under section 5(a) of the
VBRA 16 US C 8§ 1276(a) (1994). (Appendix at 649.) Adraft of proposed
| egi slation devel oped by BLMto anend the act to affect the recommended
alternative was attached. 1d. The FLEH S expl ai ned that inplenentation of
the reconmended al ternative woul d continue the protective status associ at ed
wththe eligibility findings defined in the Arizona Srip Dstrict RWP.
Id. As the reconmended al ternative proposed only that the Virgin R ver
study area be designated as a Sudy Rver, there would be no wld and
sceni c river nmanagenent actions associated with the inplenentation of this
alternative. |1d. The FLH S noted, however, that, regardless of wld and
sceni c river designation, certain on-goi ng nanagenent actions woul d occur
wthinthe Mrgin Rver study area pursuant to the Pai ute-Beaver Dam
Mbunt ai ns W1 der ness Managenent H an, the Arizona Srip Desert Minagenent
A an,
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and the Mrgin Rver Qorridor Area of Qitical Environnental Goncern. Id.
These nmanagenent actions woul d incl ude an on-going i nstreamfl ow study to
determne mninumquantities of water required to protect outstand ngly
renar kabl e val ues. (Appendi x at 651.)

Intheir Satenent of Reasons (SCR) for appeal, filed by the VONXD
and adopted by the Sate of Wah and Véshi ngt on Gounty, Appel | ants cont end
first that the FLHS does not conformto the Arizona Srip (BLM RW, the
Shivwits Resource Area RW, or the BLMManual .  Appel lants claimthat BLM
noted at page 646 of the Appendix to the FLHS that the record of decision
for the Arizona Srip RW recormended studying the Mrgin Rver in
conjunction wth adjoining states, but proceeded to nake a unil ateral
deci si on (see page 649 of the Appendi x) that the river was suitable for
inclusion inthe MRS, (SRat 10.) Appellants claimthat BLMal so
proceeded with this determnation wthout followng the required procedures
set out inthe BLMMnual . 1d.

Appel lants al so assert that BLMs suitability analysis failed to
address all elenents that nust be examined for wld and scenic river
suitability reports. (SRat 11.) Appellants list 10 el enents set out
in the BLM Manual (section 8351.33) and state that these are inadequatel y
addressed. They urge that the recomnmendation that the Mrgin R ver be
considered a Sudy Rver be vacated and this part of the FLH S be renanded
for further study on conpliance with the regul ati on governing suitability
determnations. (SCRat 12.) Appellants further claimthe suitability
recommendat i on was fl awed because the Joint Agency guidelines for
eligibility, classification and nanagenent of river areas define a wld and
scenic river study teamas "[a] teamof professionals frominterested
local, state and federal agencies invited by the study agency and
participating in the study." (SRat 12, citing 47 Fed. Reg. 39454-61
(Sept. 7, 1982).) Appellants assert that despite a request by the VWD
nei ther VOND nor any other Wtah Sate or | ocal governnment agency was
permtted to participate. (S(Rat 12.) Appellants argue that this
inpropriety "can only be corrected by reinitiating the process and
conducting it in accordance wth the applicabl e guidelines and pl ans."
(SR at 13.)

Appel lants further contend that BLMfailed to properly anal yze
i npacts on upstreamwater rights resulting fromFederal | y-reserved wat er
rights under the VBRA They claimthat while BLMnakes assurances in the
FLHS that no inpacts wll be felt, the practical realities of water
availability inthe Mrgin Rver dictate otherwse. (S(Rat 15 16.)
Appel lants state that the failure to address the potential magnitude of the
effects awld and scenic river designation could have on present and
future water use, water rights, and dependent users renders the FLHS
i nadequate. (SCRat 17.)

Appel  ants next contend that BLMfailed to properly coordinate and
consi der the planning, policies, and cooments of Wah Sate and | ocal

governnent officials. In that regard, Appellants assert BLMfailed to
adequat el y address comments filed by governnental entities in Véshi ngton
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Qounty, Wah. (SCRat 18-19.) Appellants advise that virtually all the
water inthe Mirgin Rver originates in Uah; thus, the vast naority of
the inpacts of BLMs decision regarding the status of the Mrgin Rver in
Arizona wll be felt in Wshington Gounty. (SCRat 19.) { inportance,
Appel lants claimthat no significant invol venent was offered to the
officials of Véshington Gounty during the eval uation of the Virgin Rver as
suitable for inclusioninthe VRS (SCRat 20.) Appellants urge that
this failure to consult Uah officials is a clear violation of BLMs
nandat e under section 202 of the Federal Land Policy and Managenent Act of
1976 (FLPWY, 43 USC 8§ 1712 (1994). (SXRat 21.)

According to Appellants, the FLEHS al so fail ed to address rel evant
public conments concerning the Mrgin Rver corridor. Appellants state
that their cooments submtted at a public neeting in &. George, Uah,
on May 19, 1994, for exanple, were printed inthe FLHS but that there
was no official response. The failure of BLMto consider these comments
related to water rights and econonmic considerations make it inpossible
for BLMto properly consider the environnental or economc consequences
of the proposed action. (SR at 21.) According to VOND, the unresol ved
conflict between Véshi ngton Gounty and the Arizona BLMover Gongressi onal
designation of the Mrgin Rver was not satisfactorily addressed as
required by FLPVA and the VERA but nerely identified (SRat 22.)

Appel lants claimBLMhas failed to properly identify valid standards
to determne what renders the Mrgin Rver "outstandi ngly renarkabl e" and
thus suitable for inclusion wthinthe VRS (SRat 23.) Inthis regard,
Appel lants urge that the FLE S ignores substantial facts that disqualify
the Mrgin Rver fromdesignation as wld and scenic. As an exanpl e,

Appel lants state that there are portions of the Mrgin Rver which are

not free-flowng, as required under the Act, and that no conpari son was
nade of the val ues presented by the Mrgin Rver in conparison to other
rivers to justify the reconmendation that it be considered "outstandi ngly
renarkable.” (SRat 26-27.) Smlarly, Appellants state, the failure
to adequatel y address U S H ghway 15, which runs through the Mrgin R ver
corridor, or the inpact of the related noise and pol | uti on associated wth
that hi ghway on the envi ronnent and any val ues associated wth a wld and
scenic river, constitutes a fatal flawinthe HBS (SRat 27-28.)

Fnally, Appellants urge that BLMerred when its FLH S rel i ed upon
an i nproper standard of managenent of eligible and suitable wld and scenic
river segnents. (SCRat 28.) Appellants state that section 8351 of the
BLM Manual , whi ch was applied by BLM inproperly provides protective
nanagenent status for rivers under an eligibility determnation, while the
VBERA limts its protective powers to those river segnents "included wthin
the National WId and Scenic Rvers Systeni or those included as "study
rivers." (SCRat 28, citing 16 US C § 1283(a) (1990).) Because BLM
has used an inproper standard throughout the FLHS Appel | ants urge that
"[t]his decision should be reversed.” (SCRat 30.)

Inits Response, BLMfirst reviews the statutory schene of the V&RA
BLMnotes that there are three prinmary nethods to include a river in
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the NMBRS. FHrst, ariver nay be designated by Gongress under 16 U S C

§ 1274 (1994). Second, if a river designated by a Sate legislature is
found by the Secretary of the Interior to have net the required criteria,
it can be included in the NMBRS at the direction of the Secretary
pursuant to 16 US C 8§ 1273(a) (1994). The third, and nost conplicated
nethod, is for ariver to be designated by Gongress as a potenti al
addition to the systemunder section 5(a) of the VBRA 16 US C § 1276(a)
(1994). (Response at 3-4.)

BLMexplains that a report setting out the results of a study of a
section 5(a) river is prepared by a Federal agency using criteria set forth
inl1l6 USC 8§ 1275 (1994), and forwarded to the Secretary of the Interior,
who may then recormend a course of action to the President. The President
nmay in turn reconmend a course of action to the Gongress, whi ch nay then
decide to include that study river in the NVERS. (Response at 4.)

BLMstates that rivers which are not nade part of the NVERS or |isted
as potential additions under criteria described above, are neverthel ess to
be consi dered for possible inclusion, as was the case here. 1d., citing
section 5(d) of the VBRA 16 US C § 1276(d) (1994). BM states that any
resour ce nmanagenent plan prepared by BLMnust include an eval uation of all
rivers in the study area to determne their eligibility and suitability
for inclusioninthe NMBRS. Id. If, asinthe case of the Mrgin R ver,
the suitability portion of the s study is deferred when the resource
nanagenent plan is prepared, the study wll be perforned in conjunction
wth a Legislative Envi ronnent al Inpact Satenent. 1d., citing BLM Mnual
8351.33A BLMrecites that in the Decenber 1990 Arizona i p Ostrict
RW, BLMdetermned the threshol d question of the eligibility of the
Mirgin Rver for inclusion in the NVBRS in accordance wth section 5(d)
of the VBRA but deferred its suitability determnation. (Response at 5-
6.) Subsequently, in the FLE S fromwhich these appeal s are taken, BLM
prepared suitability assessnents of 20 rivers in Arizona, including the
Mrgin Rver, to fulfill its responsibilities under section 5(d) of the
VERA 16 usc 1276(d) (1994). (Response at 6.)

BLMstates that it has not and wll not issue a record of decision
inconnection wth the FLHS but wll "transmt this |egislative package
to the Secretary of the Interior, who wll issue the Record of Decision
sel ecting fromanong the alternatives or portions of alternatives
presented in the LHS" (Response at 6, citing BLM Mwnual 8351.43Bl.) BLM
states that the decision whether to transmt the recommendati ons set out
inthe HEBSis wthin the discretion of the Secretary, and it is wthin
the discretion of the President to transmt the | egislative package to the
Qongress, and wthin the discretion of the Gongress to act on his or sone
ot her recommendation. (Response at 6.) BLMfurther states that

[i]f Gongress designates the entire Mrgin Rver in three states
as a Section 5(a) potential addition to the system then full

public participation and revieww || occur in the preparation
of the study report. If, however, (ongress designates the Arizona
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portion of the Mrgin Rver as an addition to the national

wld and scenic rivers system then BLMw || devel op a river
speci fic managenent plan. See Section 3 of the Act, 16 US C
Section 1274(b). Approval of any such river specific nmanagenent
plan for the Mrgin Rver would include full public participation
and reviewin connection wth the National Environnental Policy
Act.

(Response at 7.)

BLM has noved to dismss Appel lants' appeal s for |ack of standing
and provides a detail ed response to each of Appellants' clains. Inits
notion to dismss, BLMalleges that the HEH S is a study, not a decision
docunent, and that this study does not, by itself, adversely inpact
Appel | ants. Therefore, BLMasserts, the matter is not ripe for review
(Response at 8.) BLMfurther asserts that Appellant Sate of Wah has
not participated in the decisi onnmaki ng process and is therefore not a party
to the case. (Response at 7-8.)

VVOND argues that the Board should not grant BLMs notion to di smss
because BLMs FLH S forns the basis for a deci sion whi ch adversely inpacts
all of the Appellants. (Reply at 26.) WDND states:

Wiether or not the HHES is terned a "deci si on docunent"
it does contain the decision of the Arizona BLM det ermni ng t he
"* * * \frgin Rver to be suitable for inclusion in the National
WId and Scenic Rver system* * *." HHS Rvers Appendi x at
649. The FLHS |ikew se contai ns the deci sion to recomrmend t he
entire length of the Mrgin Rver as a study river under
Section 5(a) of the VRA 1d. There can be no question, from
the plain | anguage of the HHHS that Arizona BLMs deci si ons
on suitability of the Mrgin Rver for inclusion in the VERS
becane final by the Sate Drector's signature.

(Reply at 26-27.)

[1] Ve have stated that for an appellant to have standing to
appeal froma BLMdecision under 43 CF.R 8§ 4.410(a), the appel | ant
nust be a party to the case and have a | egal |y cogni zabl e i nterest that
is adversely inpacted by the decision on appeal. See B ue Muntains
B odiversity Project, 139 IBLA 258 (1997); Laser, Inc., 136 IBLA 271
(1996); Sanley Energy, Inc., 122 I BLA 118, 120 (1992); S orm Master
Owners, 103 IBLA 162, 177 (1988). |If either of these two requirenents is
absent, an appeal nust be dismssed. See National WIdlife Federation v.
BLM 129 I BLA 124 (1994); see also Mrk S Atnan, 93 IBLA 265, 266 (1986).

To be a "party to a case" a person nust have actively participated in
t he deci si onmaki ng process regarding the subject natter of the appeal. The
WI derness Soci ety, 110 IBLA 67, 70 (1989); Wah WI derness Associ ati on,
91 IBLA 124 (1986); see al so Sharon Long, 83 IBLA 304, 307-08 (1984). The
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purpose of limting standing to appeal to a party to the case is to afford
an intelligent framework for admnistrative deci si onnaki ng, based on the
assunption that BLMw || have had the benefit of such party's input in
reaching its decision. See Wah WIderness Association, supra at 128-29;
Galifornia Association of Four wheel Drive dubs, 30 IBLA 383, 385 (1977).

The concerns here are whether Appellant Sate of Wtah is a party to
the case and whet her any of the Appel | ants has been adversely affected by
the chal | enged BLMaction. Addressing first Appellant Sate of Wah, we
find that it has not actively participated in the deci si onnaki ng process
prior to the issuance of the HLHS and nust be di snmissed as an appel | ant.

After reviewof the record, we find that the Sate of Wah's only
participation, prior to the Decenber 1994 issuance of the FLHS was a
July 26, 1994, letter to BLMcommenting on the Draft HS See FLHS
at 536. The public cooment period for the Draft Arizona WId and Scenic
Rvers LHS extended fromApril 8, 1994, until July 8, 1994. 59 Fed. Reg.
16808 (Apr. 8, 1994). Therefore, the cooments fromthe Sate of Uah,
representing its only participation in the BLMdevel opnent of the FLE S
were untinely. |If an appellant did not actively participate in BLMs
deci sionnaking prior to final action, it is not a party to the case.

B ue Muntains B odiversity Project, supra at 261, Cormttee for |daho' s
Hgh Desert, 133 IBLA 378, 379 (1995); National WIdlife Federation, 126
| BLA 48, 52 (1993); Edwn H Mrston, 103 IBLA 40, 41 (1988). For these
reasons, the Sate of Wah's appeal is di smssed.

VWOND and Véshi ngton Gounty clearly participated in the
devel opnent process leading to the HHHS and their concerns were
considered. The issue is whether they have been "adversely affected.” The
interest affected by the action under review nust be a | egal |y cogni zabl e
interest and an appel lant's all egation of adverse effect nust be col orabl e,
identifying specific facts which give rise to a concl usi on regardi ng
the adverse effect, rather than nerely stating a conclusion. National
Wldlife Federation v. BLM supra at 127, Powder H ver Basin Resource
Qounci |, 124 1BLA 83, 89 (1992). The threat of inury and its effect on
the appel |l ant nust be nore than hypothetical. Mssouri Goalition for the
Envi ronnent, 124 |BLA 211 (1992); George Schultz, 94 IBLA 173, 178 (1986).
The threat of injury nust be real and inmediate. Sal non R ver Goncer ned
dtizens, 114 | BLA 344 (1990).

[2] Based upon our reviewof the record and the parties' pleadi ngs,
we cannot find that either V\OXD or Véshi ngton Gounty has shown that it
Wil be adversely inpacted by BLMs issuance of the HHHS The FLHS
contai ns no deci sion fromwhich injury arises or fromwhi ch an appeal
can be taken. The Board has no jurisdiction over appeals fromthe
issuance of an FLHS Its jurisdiction arises fromactions inpl enenting
a resource managenent pl an based upon the HS 43 CF. R § 1610.5-2;

43 CF.R § 1610.5-3. An FHLHS nerely recommends an action, in this case
inclusion of the Mrgin Rver as a Sudy Rver wthin the WId and Sceni c
Rver System and is prelimnary to a decision by the Gongress to include
or not include the river as a Sudy Rver. The FLEHSis not subject to
admni strative review by the Board of Land Appeal s because the actions
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described in that docunent do not inplenent a final decision, naking the
deci sion subject to the Board' s review See Southern UWah WI derness
Aliance Anrerican Rvers, 132 I BLA 255, 258 (1995).

The chal | enged docunent in this appeal is a study setting out
alternative courses of action and naki ng recommendati ons regarding the
designation of the Mrgin Rver and 19 other Arizona Rvers as wld and
scenic rivers. It neither selects nor provides for the inplenentation of
any particular alternative. Thus, it is not a decision, and cannot, by
itself, result inany injury to WODNMD or the Gounty. The initial text of
the FLHS itself states:

Environnental inpact statenents are not decision docunents. They
are a conponent of the decision naking process. * * * This
docunent is a final legislative environnental inpact statenent.

It has the sane contents as other environnental inpact statenents
but is prepared for congressional action, based on agency
recommendations. After a 30-day public review period, this
docunent wll be transmtted to the Departnent of the Interior
through the Orector of the Bureau of Land Managenent. The
Secretary of the Interior transmts the docunent to Gongress for
deci si ons.

(FLESat 1.)

V¢ hold that the anal ysis and recommendati ons reported in the
FLH S do not constitute a final action by the Departnent, and thus is
not a deci sion appeal able to this Board under 43 CF. R 8§ 4.410(a).
The action appeal ed fromanmounts to an environnental inventory that nost
nearly equates to a prelimnary screening to determne which rivers shoul d
be given further consideration regarding their suitability for
congressi onal designation. Ve thus conclude that the FLHS and its
recommended al ternative concerning the status of the Mrgin Rver, issued
by BLMin Decenber 1994, were prelimnary designations, and as such, were
not subject to admnistrative reviewby this Board under 43 CF.R 8§
4.410(a).

Accordingly, pursuant to the authority of the Board of Land Appeal s
granted by the Secretary, 43 CF. R 8 4.1, BLMs notion to di smss these
appeal s i s granted.

Janes P. Terry
Admini strative Judge
| concur:

RW Milen
Admini strative Judge
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